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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
)
V.
)
JOSH DILLON STANGER,
)
)
Defendant-Appellant.
)
_ _ _ _ _ _ _ _ _ _)

NO. 46892-2019
TWIN FALLS COUNTY
NO. CR-2015-3390
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Josh D. Stanger pled guilty to failing to register, the district court placed him on
probation, with any underlying sentence of ten years fixed. Mr. Stanger later admitted to
violating his probation. The district court revoked his probation, but reduced his sentence to ten
years, with seven years fixed. Mr. Stanger now appeals, and he argues the district court abused
its discretion by failing to retain jurisdiction or to further reduce his sentence.

Statement of Facts and Course of Proceedings
In September 2015, Mr. Stanger pled guilty to failing to register as a sex offender.
(R., p.37.) In November 2015, the district court sentenced him to ten years fixed, suspended
execution of the sentence, and placed him on probation for ten years. (R., pp.69-73 .)
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In October 2016, the State moved to revoke Mr. Stanger's probation. (R., pp.76-77.) The
State alleged Mr. Stanger violated his probation by changing his residence without permission,
failing to maintain employment, and absconding supervision. (R., pp.78-79.) Mr. Stanger
admitted to the probation violations, and the district court revoked his probation, imposed his
sentence, and retained jurisdiction ("a rider"). (R., pp.83-87.) In July 2017, the district court held
a rider review hearing and placed Mr. Stanger on probation for three years. (R., pp.90, 92-95.)
In December 2018, the State moved to revoke Mr. Stanger's probation again.
(R., pp.106-07.) The State alleged Mr. Stanger had an unapproved sexual relationship with an
adult woman who had physical custody of children, consumed alcohol, and abused
methamphetamine and prescription medications. (R., pp.107-10.) Mr. Stanger admitted to the
violations. (Tr. Vol. I, 1 p.4, L.21-p.6, L.15.)
At the disposition hearing, the State recommended the district court revoke Mr. Stanger's
probation and imposed his ten-year sentence. (Tr. Vol. II, p.5, Ls.22-23.) Mr. Stanger requested
another rider or a sentence reduction, noting that the State initially agreed to a sentence of four
years, with two years fixed, but the district court far exceeded that agreement at sentencing.
(Tr. Vol. II, p.13, Ls.21-23.) The district court revoked Mr. Stanger's probation, but reduced his
sentence, pursuant to Idaho Criminal Rule 35, to ten years, with seven years fixed. (Tr. Vol. II,
p.18, Ls.1--4.)
Mr. Stanger timely appealed from the district court's judgment revoking his probation
and reducing his sentence. (R., pp.124-25, 128-31.)
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There are two transcripts on appeal. The first, cited as Volume I, contains the probation
violation admit/deny hearing, held on January 2, 2019. The second, cited as Volume II, contains
the probation violation disposition hearing, held on February 12, 2019.
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ISSUE
Did the district court abuse its discretion by failing to retain jurisdiction or further reduce
Mr. Stanger's ten-year sentence after he admitted to violating his probation?

ARGUMENT
The District Court Abused Its Discretion By Failing To Retain Jurisdiction Or Further Reduce
Mr. Stanger's Ten-Year Sentence After He Admitted To Violating His Probation
The district court is empowered by statute to revoke a defendant's probation under
certain circumstances. I.C. §§ 19-2602, -2603, 20-222. The Court uses a two-step analysis to
review a probation revocation proceeding. State v. Sanchez, 149 Idaho 102, 105 (2009). First, the
Court determines "whether the defendant violated the terms of his probation." Id. Second, "[i]f it
is determined that the defendant has in fact violated the terms of his probation," the Court
examines "what should be the consequences of that violation." Id. The determination of a
probation violation and the determination of the consequences, if any, are separate analyses. Id.
Here, Mr. Stanger does not challenge his admissions to violating his probation. (Tr. Vol.
I, p.4, L.21-p.6, L.15.) "When a probationer admits to a direct violation of her probation
agreement, no further inquiry into the question is required." State v. Peterson, 123 Idaho 49, 50
(Ct. App. 1992). Rather, Mr. Stanger submits the district court abused its discretion by declining
to retain jurisdiction or by failing to further reduce his sentence when the district court revoked
his probation.
"After a probation violation has been proven, the decision to revoke probation and
pronounce sentence lies within the sound discretion of the trial court." State v. Roy, 113 Idaho
388, 392 (Ct. App. 1987). "A judge cannot revoke probation arbitrarily," however. State v. Lee,
116 Idaho 38, 40 (Ct. App. 1989). "The purpose of probation is to give the defendant an
opportunity to be rehabilitated under proper control and supervision." State v. Mummert, 98
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Idaho 452, 454 (1977). “In determining whether to revoke probation a court must consider
whether probation is meeting the objective of rehabilitation while also providing adequate
protection for society.” State v. Upton, 127 Idaho 274, 275 (Ct. App. 1995). The court may
consider the defendant’s conduct before and during probation. Roy, 113 Idaho at 392.
“A Rule 35 motion for reduction of sentence is essentially a plea for leniency, addressed
to the sound discretion of the court.” State v. Carter, 157 Idaho 900, 903 (Ct. App. 2014). In
reviewing the grant or denial of a Rule 35 motion, the Court must “consider the entire record and
apply the same criteria used for determining the reasonableness of the original sentence.” Id. The
Court “conduct[s] an independent review of the record, having regard for the nature of the
offense, the character of the offender and the protection of the public interest.” State v. Burdett,
134 Idaho 271, 276 (Ct. App. 2000). “Where an appeal is taken from an order refusing to reduce
a sentence under Rule 35,” the Court’s scope of review “includes all information submitted at the
original sentencing hearing and at the subsequent hearing held on the motion to reduce.” State v.
Araiza, 109 Idaho 188, 189 (Ct. App. 1985). “When presenting a Rule 35 motion, the defendant
must show that the sentence is excessive in light of new or additional information subsequently
provided to the district court in support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201,
203 (2007).
The district court’s decision to retain jurisdiction is also reviewed for an abuse of
discretion. State v. Jones, 141 Idaho 673, 677 (Ct. App. 2005). “The primary purpose of the
retained jurisdiction program is to enable the trial court to gain additional information regarding
the defendant’s rehabilitative potential and suitability for probation.” Id. at 676. “[P]robation is
the ultimate objective of a defendant who is on retained jurisdiction.” Id. at 677. “There can be
no abuse of discretion in a trial court’s refusal to retain jurisdiction if the court already has
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sufficient information upon which to conclude that the defendant is not a suitable candidate for
probation." Id.
Here, Mr. Stanger submits the district court did not exercise reason and thus abused its
discretion when it did not retain jurisdiction or further reduce his sentence. Although Mr. Stanger
had some setbacks, he provided the district court with new and additional information to justify a
reduction in his sentence or the opportunity to participate in a rider.
First, Mr. Stanger had a supportive family. State v. Shideler, l 03 Idaho 593, 594-95
(1982) (family support and good character as mitigation); see State v. Ball, 149 Idaho 658, 66364 (Ct. App. 2010) (district court considered family and friend support as mitigating
circumstance). His mother was present for the disposition hearing, and she wrote a letter to the
district court. (Tr. Vol. II, p.12, Ls.18-20; Presentence Investigation Report ("PSI"),2 p.191.) In
her letter, she asked the district court to place him on probation instead of sending him to prison.
(PSI, p.191.) She explained that he no longer had a girlfriend. (PSI, p.191.) She also explained
that he had "a lot of family pulling for him and ready to help him," he could live with her, and he
would lose his car if his probation was revoked. (PSI, p.191.)
Second, Mr. Stanger had an employment opportunity. See State v. Mitchell, 77 Idaho 115,
118 (1955) (recognizing gainful employment as a mitigating factor); see also Shideler, 103 Idaho
at 594-95 ( employment and desire to advance within company were mitigating circumstances).
He had a job available with his brother-in-law's construction company. (Tr. Vol. II, p.12, Ls.2123; see also PSI, p.191.)
Third, Mr. Stanger arranged for substance abuse treatment. The impact of substance
abuse on the defendant's criminal conduct is "a proper consideration in mitigation of punishment

2

Citations to the PSI refer to the 191-page electronic document with the confidential exhibits.
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upon sentencing.” State v. Osborn, 102 Idaho 405, 414 n.5 (1981). Mr. Stanger, currently thirtyfour years old, has struggled with methamphetamine addiction since he was a teenager. (PSI,
pp.17–18.) He also recently abused prescription medication after he broke his pelvis, which then
led to his methamphetamine relapse. (Tr. Vol. II, p.13, Ls.1–13.) To address his relapse,
Mr. Stanger started H&H treatment and paid for it out-of-pocket. (Tr. Vol. II, p.12, Ls.23–5.)
Finally, Mr. Stanger accepted responsibility for his actions. At the disposition hearing, he
explained to the district court:
Your Honor, I’d like to take full responsibility for my actions. I know I
should have taken the right channels to get my girlfriend at the time approved.
The last two months have been – have given me a lot of time to reflect on the
actions, why these rules are in place, to help me not to reoffend.
Some of my goals are to stay sober, strengthen my relationship with God,
and fix my credit. And I do have employment [at the construction company] fulltime.
I will continue with my H&H treatment, along with seeking individual
counseling to get to the deeper core issues of my addictions so I know to better set
my boundaries with others and myself, so I don’t end up in the same position I am
now.
(Tr. Vol. II, p.14, Ls.7–20.) Acceptance of responsibility, remorse, and regret are all factors in
favor of mitigation. Shideler, 103 Idaho at 595.
This new and additional information of Mr. Stanger’s supportive family, employment
opportunity, amenability to treatment, and acceptance of responsibility stand in favor of a further
reduced sentence or a period of retained jurisdiction. Mr. Stanger argues the district court did not
exercise reason because it failed to give adequate weight to these mitigating factors. Therefore,
he submits the district court abused its discretion when it revoked his probation.
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CONCLUSION
Mr. Stanger respectfully requests this Court reduce his sentence as it deems appropriate.
Alternatively, he respectfully requests this Court vacate the district court's order revoking his
probation and remand his case to the district court for a new probation violation disposition
hearing.
DATED this 31 st day of July, 2019.

Isl Jenny C. Swinford
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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